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REPORT AND STATEMENT OF POLICY RES: COMMISSION en bane 
PROGRAMING INQUIRY 


The Commission en banc, by Commissioners Ford (Chairman), 
Bartley, Lee, Craven and Cross, with Commissioner Hyde dissent- 
ing and Commissioner King not participating, adopted the follow- 
ing statement on July 27: 

On October 3, 1957 the Commission’s Network Study Staff sub- 
mitted its report on network broadcasting.. While the scope and 
breadth of the network study as set forth in order No. 1 issued 
November 21, 1955 encompassed a comprehensive study of: pro- 
graming, it soon became apparent. that due to factors not within 
the control of the staff or the committee consideration of pro- 
graming. would be subject to substantial delay making it imprac- 
ticable that the target. dates for the overall report could be met in 
the program area. The principal reasons were: (a) the refusal of 
certain program distributors and producers to provide the com- 
mittee’s staff with certain information which necessitated. pro- 
tracted negotiations and ultimately legal action (FCC v. Ralph 
Cohn, et al, 154 E. Supp. 899) ; and (b) the fact that a coinciden- 
tal and collateral investigation into certain practices was insti- 
tuted by the Department of Justice. Accordingly the network 
study staff report recommended that the study of programing be 
continued and. completed. The Director of the Network. Study in 
his, meniorandum of transmittal of the Network Study Report 
stated: 


The staff regrets that it was unable to include in the report its find- 
ings and conclusions in its study of programing. It. is. estimated that 
more than one-fourth of the time of the staff was expended in this area. 
However, the extended negotiations and litigation ‘with some non-network 
program producers relative to supplying financial data necessary to this 
aspect of the study made it impossible to obtain this information from a 
sufficient number of these program producers to draw definitive conclu- 
sions on all the programing issues. Now that the Commission’s right to 
obtain this information has been sustained, it is the hope of the staff 
that this aspect of the study -will be completed and the results included 

`, in a supplement to the report. Unless the study of programing is,com- 
pleted: the benefit of much labor on this subject’ will have been. substan- 
tially lost. . 


As a result on February 26, 1959, the Commission issued its 
“Order: for. Investigatory Proceeding,” docket. No. 12782. That 
order stated that during the course of the Network Study and 


2304 Federal Communications Commission Reports 


otherwise, the Commission had obtained information and data re- 
garding the acquisition, production, ownership, distribution, sale, 
licensing, and exhibition of programs for television broadcasting. 
Also, that that information and data had been augmented from 
other sources including hearings before Committees of Congress 
and from the. Department of. Justice, and that the: Commission 
had determined that an overall inquiry should be made to deter- 
mine the facts with respect to the television network program se- 
Jection process. On November 9, 1959, the proceeding instituted 
by the Commission’s Order of February 26, 1959 was amended 
and enlarged to include a general inquiry with respect to pro- 
graming to determine, among other things, whether the general 
standards heretofore laid down-by the Commission for the guid- 
ance of broadcast licensees in the selection of programs and other 
material intended for broadcast are currently adequate; whether 
the Commission should, by the exercise of its rulemaking power, 
set out more detailed and precise standards for such broadcast- 
ers; whether the Commission’s present review and consideration 
in the field of programing and advertising are adequate, under 
present conditions in the broadcast industry; and whether the 
Commiission’s authority under the Communications Act of 1934, 
as amended, is adequate, or whether legislation should be recom- 
mended to Congress. 


This inquiry was heard by the Commission en banc between 
December 7, 1959, and February 1, 1960, and consumed 19 days in 
actual hearings. Over 90 witnesses testified relative to the prob- 
lems involved, made suggestions and otherwise contributed from 
their background and experience to the solution, of these prob- 
lems. Several additional statements were submitted. The record in 
the en banc portion of the inquiry consisted of 3,775 pages of 
transcript plus 1,000 pages of exhibits. The Interim Report of the 
staff of the Office of Network Study was submitted to the Com- 
mission for consideration on June 15, 1960. 

The Commission will make every effort to expedite its consider- 
ation of the entire docket proceeding and will take such definitive 
action as the Commission determines to be warranted. However, 
the Commission feels that a general statement of policy respon- 
sive to the issues in the en banc inquiry is warranted at this time. 

- Prior to the en banc hearing, the Commission had made its po- 
sition’ clear that, in fulfilling its obligation to operate in the 
public interest, a broadcast station is expected to exercise reason- 
able care and prudence with respect to its broadcast material in 
order to assure that no matter is broadcast which will deceive or 
mislead the public. In view of the extent of the problem existing 
with respect to a number of licensees involving such practices as 
deceptive quiz shows and payola which had become apparent, the 
Commission concluded that certain proposed amendments to our 
rules and as well as proposed legislation would provide a basis for 
substantial improvements. Accordingly, on February 5, 1960, we 
adopted a notice of proposed rulemaking to deal with fixed guiz 
and other non-bona fide contest programs involving intellectual 
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skill. These rules would prohibit tke broadcasting of such pro- 
graming unless accompanied by an announcement which would in 
all cases describe the nature of the program in a manner to sufñ- 
ciently apprise the audience that the events in question are not in 
fact spontaneous or actual measures of knowledge or intellectual 
skill. Announcements would be made at the beginning and end of 
each program. Moreover, the proposed rules would require a sta- 
tion, if it obtained such a program from networks, to be assured 
similarly: that the network program has an accompanying: an- 
nouncement of this nature. This, we believe, would go a long way 
toward preventing any recurrence of problems such as those en- 
countered in the recent quiz show programs. 

We have also felt that this sort of conduct should be prohibited 
by statute. Accordingly, we` suggested legislation designed to 
make it a crime for anyone to wilfully and knowingly participate 
or cause another to participate in or cause to be broadcast a pro- 
gram of intellectual skill or knowledge where the outcome 
thereof is prearranged or. predetermined. Without the above- 
described amendment, the Commission’s' regulatory authority is 
limited to its licensing function. The Commission cannot reach 
networks directly or advertisers, producers, sponsors,‘ and others 
who, in one capacity or another, are associated with the presen- 
tation of radio and television programs which may deceive the 
listening or viewing public. It is our view that. this. proposed 
legislation will help, to assure that every contest. of intellectual 
skill or knowledge that is broadcast will be in fact a bona fide 
contest. Under this proposal, all those persons responsible in 
any way for the broadcast of a deceptive program of this type 
would be penalized. Because of the far reaching effects of radio 
and television, we believe such sanctions to be-desirable. 

The Commission proposed on February 5, 1960 that a new seo 
tion be added to‘the Commission’s rules which would require the 
licensee of radio broadcast stations to adopt appropriate. proce- 
dures to prevent the practice of payola amongst his employees. 
Here again the standard of due diligence would have to be met by 
the licensee.-We have also approved on February 11 the language 
of proposed legislation which would impose criminal penalties for 
failure to announce sponsored programs, such as payola and oth- 
ers, involving hidden payments or other considerations. This pro- 
posal looks toward amending the United: States Code to provide 
fines up to $5,000 or imprisonment up‘to'L'year, or both, for viola- 
tors. It would prohibit the payment to any person or the receipt 
of payment: by any, person for the purpose of having as-a part of 
the broadcast. program any material on either’a radio or tele- 
sion show unless an announcement is made as a part of the pro- 
gram that such material has been paid for or furnished. The 
Commission now has no direct jurisdiction over. the employees of 
a broadcast station.with respect to this type.of activity., The im- 
position of a criminal penalty appears to us to be an effective 
manner for dealing with this practice. In addition, the Commis- 
sion has made related legislative proposals with respect to fines, 
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temporaty suspension of licenses, and temporary restraining or- 
ers. 

In view of our mutual interest with the Federal Trade Commis- 
sion and in order to avoid duplication of effort, we have arrived at 
an arrangement whereby any information obtained by the FCC 
which might be of interest to FTC will be called to that Commis- 
sion’s attention by our staff. Similarly, FTC will advise our Com- 
mission of any information or data which it aequires in the 
course of its investigations which might be pertinent to matters 
under jurisdiction of the FCC. This is an understanding supple- 
mental to earlier liaison arrangements between FCC and FTC. 

Certain legislative proposals recently made by the Commission 
as related to the instant inquiry have been mentioned. It is appro- 
priate now to consider whether the statutory authority of the 
Commission with respect to programing and program practices is, 
in other respects, adequate. 

In considering the extent of the Commission’s authority in the 
area of programing it is essential 1st to examine the limitations 
imposed upon it by the First Amendment to the Constitution and 
section 326 of the Communications Act. 

The First Amendment to the United States Constitution reads 
as follows: 


Congress shall make no law respecting an establishment of religion or 
prohibiting the free exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances. 


Section 326 of the Communications Act of 1934, as amended, 
provides that: 


Nothing in this chapter shall be understood or construed to give the 
Commission the power of censorship over the radio communications or 
signals transmitted by an radio station, and no regulation or condition 
shall be promulgated or fixed by the Commission which shall interfere 
with the right of free speech by means of radio communication. 


The communication of ideas by means of radio and television is 
a form of expression entitled to protection against abridgement 
by the First Amendment to the Constitution. In United States v. 
Paramount Pictures, 334 U.S. 181, 166 (1948) the Supreme Court 
stated: i 


We have no doubt that moving pictures, like newspapers and radio, are 
included in the press whose freedom is guaranteed by the First Amend- 
ment. 


As recently as 1954 in Superior Films v. Department of Educa- 
tion, 346 U.S. 587, Justice Douglas in a concurring opinion 
stated: 

Motion pictures are, of course, a different medium of expression than 
the radio, the stage, the novel or the magazine. But the First Amend- 


ment draws no distinction between the various method of communicating 
ideas. 


Moreover, the free speech protection of the First Amendment is 
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not confined solely to the exposition of ideas nor is it required 
that the subject matter of the communication be possessed of 
some value to society. In Winters v. New York, 333 U.S. 507, 510 
(1948) the Supreme Court reversed a conviction based upon a vio- 
lation of an ordinance of the City of New York which made it 
punishable to distribute printed matter devoted to the publication 
of accounts of criminal deeds and pictures of bloodshed, lust. or 
crime. In this connection the Court said: 


We do not accede to appellee’s suggestion that the constitutional pro- 
tection for a free press applies only to the exposition of ideas. The line 
between the informing and the entertaining is too elusive for the protec- 
tion of that basic right. * * * Though we can see nothing of any possi- 
ble value to society in these magazines, they are much entitled to the 
protection of free speech as the best of literature. 


Notwithstanding the foregoing authorities, the right to the use 
of the airwaves is conditioned upon the issuance of a. license 
under a statutory scheme- established by Congress in: the Com- 
munication Act in the proper exercise of its power over com- 
merce. The question: therefore arises as to whether because of 
the characteristics peculiar ‘to broadcasting which justifies the 
government in regulating its operation through a licensing sys- 
tem, there exists the basis for a distinction as regards other 
media of mass‘communication with respect to application of the 
free speech: provisions of the First Amendment? In other words, 
does it follow that because one may not engage in broadcasting 
without first obtaining a license, the terms thereof may be so 
framed as to unreasonably abridge the free speech protection of 
the First Amendment? ` . 

We recognize that the broadcasting medium presents problems 
peculiar to itself which are not necessarily subject to the same 
rules ‘governing other media of communication. As we stated in 
our petition in Grove Press, Inc, and Readers Subscription, Inc. 
v. Robert K. Christenberry (case No. 25,861) filed in the U.S. 
Court of Appeals for the Second Circuit, “radio and TV programs 
enter the home and are readily available not only to the average 
normal adult but also to children and to the emotionally im- 
mature. * * * Thus, for example, while a nudist magazine 
may be within.the protection of the First. Amendment * * * * 
the. televising: of nudes. might.-well raise a serious question of 
programing contrary to 18 U.S.C 1464. * * * Similarly, regard- 
jess of whether the ‘4-letter words’ and sexual description, set 
forth in ‘lady Chatterly’s Lover’, (when considered in the context 
of. the whole book). make. the: book obscene for mailability pur- 
poses, the utterance. of such: words or the depiction of such sexual’ 
activity on radio. or. TV would raise similar public interest and 
section. 1464 questions.” Nevertheless it.is. essential to keep in 
mind ‘that “the basic : principles of freedom. of speech and the' 
press like the First Amendment’s command do not vary.” ? 

. Although the Commission must determine whether the total 


'1NBC Y, United States, 319° U.S, 190 (1943). 
3 Buratyn v. Wilson 343 U.S, 495, 503. (1952). 
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program service of broadcasters is reasonably .responsive to the 
interests and needs of the public they serve, it may not condition 
the grant, denial. or revocation of a. broadcast license upon its own 
subjective determination ‘of what is or is not a good program. To 
do só would “lay a forbidden burden upon the. exercise of liberty 
protected’ by the Constitution. 3 The Chairman. of the. Commis- 
sion during the course of his testimony, recently. given before the 
Senate Independent Offices Subcommittee of the Committee on 
Appropriations expressed: the point as follows: 


Mr. Ford. ‘When it ‘coines to. questions of taste, unless it is downright 
profanity: or obscenity, I do: not think that the Commission has any part 
in it, 

IL don’t see how we could possibly go out. and say ‘this program is. ‘good 
and that program is bad. That would be a ‘direct violation, of the law.4 


In a similar vein Mr. Whitney North Seymour, president-elect of 
the American Bar. Association,, stated during the: course. of this 
proceeding that while the Commission may inquire of licensees 
what they have done to determine the needs of the community. 
they propose to serve, the Commission may. not impose upon them 
its private notions of what the public ought to, hear." -, 

„Nevertheless, several witnesses. in this proceeding have ad- 
vanced. persuasive arguments urging us to require licensees to 
present specific types of programs on the theory. that such action 
would enhance freedom of expression.rather than tend to abridge 
it. With, respect to this proposition we are constrained to point 
out that the First Amendment forbids governmental interference 
asserted in aid of free speech, as well as. governmental action re- 
pressive of it. The protection against abridgement of freedom of 
speech and press flatly forbids governmental interference, benign 
or otherwise. The First Amendment “while regarding freedom in 
religion, in speech and printing and in assembling and petitioning 
the, government’ for redress of grievances as fundamental and 
precious to all, seeks only to forbid that Congress should meddle 
therein.” (Powe v. United States, 109 F., 2d 147). 

As recently ag 1959 in Farmers Educational and Cooperative 

Union of America v. WDAY, Inc. 360 U.S. 525, the Supreme 
Court succinctly stated; 


* * * expressly applying this country’s tradition of free expression to 
the field-of radio broadcasting, Congress has from the 1st emphatically 
forbidden.the Commission to exercise any power of: censorship over radio 
communication. 


An. examination of the foregoing authorities serves pt explain 
why the day-to-day ‘operation of a broadcast station is primarily 
the responsibility of the individual station licensee. Indeed, Con- 
gress provided in section 3(h) of the Communications Act that a 
person engaged in radio broadcasting shall not be deemed a com- 
mon carrier: Hence, the Commission in administering the Act and 


$ Cantwell v. Connecticut, 310 U.S. 926, 307. 

*4 Hearings before the Subcommittee of the Committee on Appropriations, United States 
Senate, 86th Congress, 2d Session on H.R. 11766 at p. 775. 

® Memorandum of Mr. Whitney North Seymour, Bnectal Counsel to the National Association of 
Broadcasters at p- 7. 
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the courts in interpreting it have consistently maintained that re- 
sponsibility for the selection and presentation of broadcast mate- 
rial ultimately devolves upon the individual station licensee, and 
that the fulfillment of the public interest requires the free exer- 
cise of his independent judgment. Accordingly, the Communica- 
tions Act “does not essay to regulate the business of the licensee. 
The Commission is given no supervisory control over programs, 
of business management or of policy. * *.* The Congress in- 
tended to leave competition in the business of broadcasting where 
it found it.* * *” e The regulatory responsibility of the Commis- 
sion in the broadcast field essentially involves the maintenance of 
a balance between the preservation of a free competitive broad- 
cast system, on the one hand, and the reasonable restriction of 
that freedom inherent in the public interest standard provided in 
the Communications Act, on the other. _ . 

In addition, there appears a second problem quite unrelated to 
the question ‘of censorship that would enter into the Commission’s 
assumption of supervision over program content. The Commis- 
sion’s role as a practical matter, let alone a legal'matter, cannot 
be one of program dictation or program’ supervision. In this con- 
nection we think the words of Justice Douglas are particularly 
appropriate.’ 

The music selected, by one bureaucrat may be: as | offensive to some as it 
is soothing to others. The news commentator chosen. to report on the 
events of the day may give overtones to the news that pleases the bu- 
reaucrat but which rile the * * * audience. ‘The political philosophy 
which one radio sponsor exudes may be thought by the official who makes 

ap. the programs as the best for the welfare of the people. But the man 
who listens to it * * * may think it. marks the destruction of the Repub- 
lic * * Today it isa business, enterprise working out a radio program 
under the auspices of government, Tomorrow it may be a dominant, po- 
litical or religious group. * * * Once a man is forced ‘to submit to one 
type of Program, he can be forced to submit to another, 

t may be but a short step from cultural program: to a political pro- 
gram:* * * The strength of our system is in the dignity, resourcefulness 
and the intelligence -of our people. Our confidence is in their ability to 
make ‘the wisest choice. That system cannot Hourian if regnmentation 
-takes hold." 

Having discussed the limitations: upon the Commission in ‘the 
consideration ‘of programing, there remains for discussion the ex- 
ceptions to those limitations and the area of affirmative responsi- 
bility which the Commission may appropriately exercise under its 
statutory obligation to find that the public ‘interest, convenience 
and necessity will be served by: the granting of a license to broad- 
cast, 

In view of the fact that a broadcaster is required to program 
his station in the public interest, convenience and necessity, it. fol- 
lows: despite the limitations of the First Amendment and. section 
326 of the Act, that his freedom :to program is not absolute. The 
Commission does not conceive that it ‘is barred by the Constitu- 
tion or by statute from exer cising any résponsibility. with respect 
to programing. It does conceive that the manner or extent of the 


SPCC v. Sanders Brothers 869 U.S. 476 (1940) 
Y Public Utilities Commission v. Pollak, 343 U.S. 451, 468, “Dissenting Opinion. 
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exercise of such responsibility can introduce constitutional or 
statutory, questions: It readily concedes that it is precluded from 
examining a program for taste or. content, unless the recognized 
exceptions to censorship apply: for example, obscenity, profanity, 
indecency, programs inciting to riots, programs designed or in- 
ducing toward the commission of crime, lotteries, etc. These ex- 
ceptions, in part, are written into the United States Code.and, in 
part, are recognized in judicial decision. See sections 1304; 1348, 
and 1464 of Title 18 of the United States Code (lotteries; fraud 
by radio; utterance of obscene, indecent or profane language ‘by 
radio). It must be added that such traditional or legislative excep- 
tions to a strict application of the freedom of speech requirements 
of the United States Constitution may very-well also convey 
wider scope in judicial interpretation as applied to licensed radio 
than they have had or would have as applied to other communica- 
tions media. The Commission’s petition in‘the Grove case, supra, 
urged the court not unnecessarily to refer to broadcasting, in its 
opinion, as had the District Court. Such reference subsequently 
was not made though it must be pointed out there is no evidence 
that the motion made by the FCC was a contributing factor. It 
must nonetheless be observed that this. Commission _conscien- 
tiously believes that it should make no policy or take any action 
which would violate the letter or the spirit of the censorship pro- 
hibitions of section 326 of the Communications Act. : 

As stated by the Supreme Court of the United States in Joseph 
Burstyne, Inc. v. Wilson, supra: ~ i 


* * * Nor does it follow that motion pictures are necessarily subject 
to the precise rule governing any other particular method of expression. 
Each method. tends to present. its own peculiar problem. But the basic 
principles of freedom of speech and the press, like the First Amendment’s 
command, do. not vary. Those principles, as they have frequently. been 
enunciated by. this Court, make freedom of expression the rule. $ 


‘A review of the Communications Act as a whole clearly reveals 
that the foundation of the Commission’s authority rests upon the 
public interest, convenience and necessity. The Commission may 
not grant, modify or renew a broadcast station license without 
finding that the operation of such station is in the public interest. 
Thus, faithful discharge of its statutory responsibilities is abso- 
lutely necessary: in connection with the implacable requirement 
that. the Commission approve no such application for license un- 
less it .finds that. “public interest, convenience, and necessity 
would be served.” While the public interest. standard does not 
provide a blueprint of all of the situations to which it may apply, 
it does contain a sufficiently precise definition of authority so as to 
enable the Commission to properly deal with the many and varied 
occasions which may give rise to its application. A significant ele- 
ment of the public interest is the broadcaster’s service to the com- 
munity. In the case of NBC v. United States, 319 U.S .190, the 
Supreme Court described this aspect of the public interest as fol- 
lows: ` 


2 Section 807(d), 308, 309, inter alia. 
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An important element of public interest and convenience affecting the 
issue of a license is the ability of the licensee to render the best practica- 
ble service to the community reached by broadcasts * * * The Commis- 
sion’s licensing function cannot be discharged, therefore, merely by. finding 
that there are.no technological objections to the granting of a license. 
If the criterion of ‘public interest’ were. limited to such matters, 
how could the Commission choose between two applicants for the same 
facilities, each of whom is financially and technically qualified to operate 
a- station? Since the very inception of federal regulation by radio, com- 
parative considerations as to the services to be rendered have governed 
the application of the standard of ‘public interest. convenience, or neces- 
sity. 


Moreover, apart from this broad standard which we will further 
discuss in a moment, there are certain statutory indications. 

It is generally recognized that programing is of the essence of 
radio service. Section 307 (b) of the Communications Act requires 
the Commission to “make such distribution of licenses. * * * 
among the several States and communities as to provide a fair, ef- 
ficient, and equitable distribution of radio service to each of the 
same.” Under this section the Commission has consistently li- 
censed stations with the end objective of either providing new or 
additional programing service to a community, area or state, or of 
providing a new or additional “outlet” for broadcasting from a 
community, area, or state. Implicit in the former alternative is in- 
creased radio reception; implicit in the latter alternative is in- 
creased radio transmission and, in this connection, appropriate 
attention to local live programing is required. 

Formerly by reason of administrative policy, and since Septem- 
ber 14, 1959, by necessary implication from the amended lan- 
guage of section. 815 of the Communications Aet, the Commission 
has had the responsibility for determining whether licensees “af- 
ford reasonable opportunity for the discussion of ‘conflicting 
views on issues of public importance.” This responsibility usually 
is of the generic kind and thus, in the absence of unusual circum 
stances, is not exercised with regard to particular situations but 
rather in terms of operating policies of stations as viewed over a 
reasonable. period of time. This, in the past, has meant a review, 
usually in terms of filed complaints, in connection with the appli- 
cations made each 3 year period for renewal of station licenses. 
However, that has been a practice largely traceable to workload 
necessities, and therefore not so limited by law. Indeed the Com- 
mission recently has expressed its views to the Congress that it 
would be desirable to exercise a greater discretion with respect to 
the length of licensing periods within the maximum 3 year license 
period provided by section 307(d). It has also initiated rulemak- 
ing to this end. 

The foundation of the American system of broadcasting was 
laid in the Radio Act of 1927 when Congress placed the basic re- 
sponsibility for all matter broadcast to the publicat the grass 
roots level in the hands of the station licensee. That’ obligation 
was carried forward into the Communications Act of 1934 and 
remains unaltered and undivided., The licensee, is, in effect, a 
“trustee” in the sense that his license to operate his station im- 
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posés üpon him a nondelegable duty to seřve the public ‘interest in 
the «community he had chosen to. represent as. a; broadeaster. 

Great confidence and trust are. placed. in the citizens who-have 
qualified as broadcasters. The’ primary duty and privilege to se- 
‘lect the material to be broadcast to his audience and the operation 
of his component of this powerful medium of communication is 
left in-his hands. As was stated by the Chairman in behalf of this 
Commission in‘ recent testimony before a Congressional Commit- 

eer ® 


Thus far Congress has not imposed by law an affirmative programing 
requirement on. broadcast licenses. Rather, it has‘ heretofore given licen- 
sees a. broad discretion in the selection of programs: In recognition of 
this principle, Congress provided in section 3(h) of the Communications 

Act that a person engaged in radio broadcasting shall not be deemed a 
‘common carrier. To this end the Commission in administering the Act 
and- the courts in inteYpreting it have consistently maintained that 
responsibility for the. selection and  présentation of broadcast material 
ultimately devolves. upon‘the individual station licensee, and that the ful- 
fillment of such responsibility requires the free exercise of his indepen- 
dent judgment, 


As indicated by former President Hoover, then Secretary of 
Commerce, in the Radio Conference of 1922-25: ; 


The dominant element for consideration in the radio field is, and al- 
ways will be, the great body of the. listening public; millions in number, 
country wide in distribution. There is no proper line’ of conflict between 
the broadcaster and listener, nor would I attempt to array. one against 
the other, Their interests are mutual, for without, the one. the other, could 
not exis' 

There have been few developments in industrial history to equal the 
speed and efficiency with which genius and capital have joined to meet 
radio needs. The great majority. of station owners today recognize the 
purden' of service and gladly assume it. Whatever other motive exist. for 
broadcasting, the pleasing . of the listener is always the primary 
purpose.” * * 

The greatest public interest must ‘be the deciding factor.: I presume 
that few. will dissent as to the correctness of this principle, for all will 
agree that public good must ever balance private desire; but its accept- 

` ance leads to important and far-reaching practical effects, as to which 
there may not be the same unanimity, but from which, nevertheless, 
there i is no logical escape. 


The confines of the licensee’s duty are set by the general stand- 
ard “the public interest, convenience or necessity.” ° The initial 
and principal execution ‘of that standard, in terms of the area he 
is licensed to serve, is the obligation of the licensee. The principal 
ingredient of such obligation consists of.a diligent, positive and 
continuing effort by the licensee to- discover, and fulfill the tastes, 
needs and desires of his service area. If he has accomplished 
this he has met his public responsibility. It is the duty of the 
Commission, in the 1st instance, to’ select persons as licensees who 
meet the qualifications | laid down in the Act, and on ä continuing 
basis to review the operations of such licensees from ‘time to time 
to provide reasonable assurance to the public. that the broadcast 

° Testimony of Frederick W. Ford, May 16, 1960 before the Subcommittee on Communications 


of, be Committee on Interstate & Foreign Commerce, United States Senate. 
Cf. Communications Act of 1934, as amended, inter alia, sections 307, 309. 
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service it receives is such as its direct and justifiable interest re- 
quires. ee . 

Historically it is interesting to note that in its review. of sta- 
tion performance the Federal Radio Commission sought to ex- 
tract the genera] principles of broadcast service which should (1) 
guide the licensee in his determination of the public interest and 
(2) be employed by the Commission as an “index” or general 
frame of reference in evaluating the licensee’s. discharge of his 
public duty. The Commission attempted to precise. definition of 
the components of the public interest but left the discernment of 
its limit to the practical operation of broadcast regulation. It re- 
quired existing stations to report the types. of service which had 
been -provided and called on'the public to. express its views and 
preferences as to programs and. other broadcast services. It 
sought information from as many sources as were available. in its 
quest of a fair and equitable basis for, the selection of those who 
might wish to become licensees and the supervision of those who 
already engaged:in broadcasting. , . 

The.spirit in which the Radio Commission approached its un- 
precedented.task was to seek. to chart a course between the need 
of arriving at a workable concept-of the public interest in station 
operation, on the one hand, and the prohibition laid on it by the 
First Amendment to the Constitution of the United States and by 
Congress in section 29 of the. Federal Radio, Act against censor- 
ship..and. interference with free speech,..on. the, other. The 
standards or guidelines which evolve from that process, in their 
essentials, were adopted by the Federal Communications Commis- 
sion and have remained as the basis for evaluation of broadcast 
service. They have in the main, been incorporated into various 
codes and manuals of network and station operation. . 

:It is emphasized, that these standards or guidelines should in 
no sense. constitute.a rigid mold for station performance, nor. 
should they be considered as a Commission formula for broadcast 
service. in the public interest.. Rather, they. should be considered 
as indicia of the types and areas of: service which, on the basis of 
experience, have usually been’ accepted by the broadcasters as: 
more or less. included in the practical definition of community 
needs and interests. - ` : ; ` 
' Broadeasting licensees: must assume responsibility. for all mate- 
rial which:is broadcast through their facilities. This includes all 
programs. and: advertising. material which they present to the 
public. With respect to advertising material, the licensee has the 
additional responsibility. to take all reasonable measures to elimi- 
nate any false, misleading, or deceptive. matter: and: to avoid 
abuses. with respect-to the.total amount of.time devoted to adver: 
tising continuity as well as'the.frequency with which. regular. pro~ 
grams’ are interrupted. for advertising messages. ‘This :duty is per- 
sonal-to the licensee and may. not be delegated. He is obligated. to 
bring his positive responsibility affirmatively to bear upon:all 
who have a hand in providing broadcast matter for transmission 
through his facilities so as.to assure the discharge of his duty.to 
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provide acceptable program ‘schedule consonant with operating in 
the public interest in his community. The broadcaster is obligated 
to make a positive, diligent and continuing effort, in good faith, to 
determine the tastes, needs and desires of. the public in ‘his com- 
munity and to provide programing to meet those needs and inter- 
ests. This again, is a duty personal to the licensee and may not be 
avoided by delegation of the responsibility to others. 

Although the individual station licensee continues to bear legal 
responsibility. for all matter broadcast over~ his facilities, the 
structure of broadcasting, as developed in practical operation, is 
such—especially in television—that, in reality, the station licens- 
ee has little part in the creaation, production, section, and con- 
trol of network program offerings. Licensees place “practical reli- 
ance” on networks for the selection and supervision of network 
programs which, of course, are the principal broadcast fare of 
the vast maj jority of television stations throughout the country.** 

In the fulfillment of his obligation, the broadcaster should con- 
sider the tastes, needs and desires of the public he is licensed to 
serve in developing his programing and should exercise conscien- 
tious efforts not only to ascertain them but also to carry them out 
as well as he reasonably can. He should reasonably attempt to 
meet all such needs and interests on an equitable basis. Particular 
areas of interest and types of appropriate service may, of course, 
differ from community to community, and from time to time. 
However, the Commission does ‘expect its broadcast licensees to 
take the necessary steps to inform themselves of the real needs 
and interests of the areas they serve and to provide programing 
which in fact constitues a diligent effort; in good faith, to provide 
for those needs and interests. . 

The major elements usually necessary to meet the public inter- 
est, needs and desires of the community in which the station is 
located as developed by the industry, and recognized by the Com- 
mission, have ineluded: (1) opportunity for local self-expression, 
(2) the development and use of local talent, (3) programs for 
children, (4) religious programs, (5) educational programs, (6) 
public affairs programs, (7) editorialization by licensees, (8) po- 
litical broadcasts, (9) agricultural programs, (1) news pró- 
grams (11) weather and market reports, (12) sports programs, 
(18) service to minority groups, (14). entertainment programs. 

The elements set out above are neither all-embracing nor con- 
stant. We re-emphasize that they do not serve and have never 
been intended as a rigid mold or fixed formula for station opera- 
tion. The ascertainment of the needed elements of the broadcast. 
matter to be provided by a particular licensee for the audience he 
is obligated to serve remains primarily the function of the licens- 
ee. His honest and prudent judgments will be accorded great 
weight by the Commission. Indeed, any other course would tend 
to substitute the judgment of the Commission for that of the li- 
censee. 


4 The Commission, in recognition of this problem as it affects the licensees, has. recently 
recommen to the Congress enactment of- legislation providing for direct regulation of 
networks in neertain respects. 
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The programs provided first by “chains” of stations and then by 
networks has always been recognized by this Commission as of 
great value to the station licensee in providing a well-rounded 
community service. The importance of network programs need not 
be re-emphasized as they have constituted an integral part of the 
well-rounded program service provided by the broadcast business 
in most communities. 

Our own observations and the testimony in this inquiry have 
persuaded us that there is no public interest basis for distinguish- 
ing between sustaining and commercially sponsored programs in 
evaluating station performance. However, this does not relievé 
the station from responsibility for retaining the flexibility to:ac- 
commodate public needs. 

Sponsorship of public affairs, and other similar programs may 
very well encourage broadcasters to greater efforts in these vital 
areas. This is borne out by statements made in this proceeding in 
which it was pointed out that under modern conditions sponsor- 
ship fosters rather than diminishes the availability of important 
public affairs and cultural” broadcast programing. There is some 
convincing evidence, for instance, that at the network level there 
is a direct relation between commercial sponsorship and “clear- 
ance” of public affairs and other “cultural” programs. Agency ex- 
ecutives have testified that there is unused advertising support 
for public affairs type programing. The networks and some sta- 
tions have scheduled these types of programs during “prime 
time”. 

The Communications Act * provides that the Commission may 
grant construction permits and station licenses, or modifications 
or renewals thereof, “only upon written application” setting forth 
the information required by the Act and the Commission’s rules 
and regulations. If, upon examination of any such application, the 
Commission shall find the public interest, convenience, and neces- 
sity would be served by the granting thereof,’ it shall. grant said 
application. If it does not-so find, it shall so advise the: applicant 
and other known parties in “interest ofall objections to the appli- 
cation and the applicant shall then be'given an opportunity to 
supply additional information. If the Commission cannot’ then 
make the necessary: finding, the application is designated for 
hearing and the applicant bears the burden of providing proof of 
the public interest. 

During our hearings there seemed to be some misunderstanding 
as to the nature and use of the’ “statistical” data regarding pro- 
graming and advertising required by our application forms. We 
wish to stress‘that no one may be summarily judged as to the serv- 
ice he has performed on the: basis of the information, contained 
in his application. As we said long’ ago: 

It should be emphasized that the. ‘statistical ‘data before the Commis- 
sion constitue an index only of the manner of operation of the: stations 


and are not considered ‘by the Commission as “eonclasive of the over-all 
operation of the stations in question. 


™ Section 308 (a). 
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Licensees will have an opportunity “to show the nature of their pro- 
«gram servicé'and to introduce other relevant evidence which would dem- 
onstrate that in actual operation the program service of the, station is,:in 
fact, a well rounded program service and is in conformity. with the prom- 
ises and representations, previously made in prior applications to the 
Commission. ea : $ Ce 

As we have said above, the principal ingredient: of. the licens- 
ee’s obligation to operate his-station:in the public interest is the 
diligent, positive, and continuing effort by the licensee to discover 
and. fulfill the tastes, needs, and desires of his community or ser- 
vice area, for broadcast service. | - 

To enable:the Commission in its licensing functions to make the 
necessary public interest finding, we intend to revise p. IV. of our 
application forms to require-.a -statement by. the applicant, 
whether for new facilities, renewal or. modification, as to: (1). the 
measures: he has taken: and. the effort he has made to determine 
the tastes, needs and desires of his community or service, area, 
and (2) the manner in which he proposes.to meet those needs and 
desires. i a? 

Thus we do not intend to guide the licensee along, the path of 
programing; on..the contrary the licensee must find his. own path 
with. the guidance of those whom his signal is to serve. We will 
thus steer. clear of the bans of censorship without disregarding 
the public’s vital interest. What:-we propose will not be served by 
preplanned program format submissions accompanied by compli- 
mentary references from local citizens. What we propose is docu- 
mented program submissions prepared as the result of assiduous 
planning and consultation covering 2 main areas: ist, a canvass 
of the listening public who will receive the signal and who consti- 
tute. a definite. public interest figure; 2d, consultation with 
leaders: in community life—public officials, educators,. religious, 
the entertainment media,. agriculture, business, labor—profes- 
sional and eleemosynary organizations, and others who bespeak 
the interests which make up the community. : 

By the care spent in obtaining and reflecting the views thus ob- 
tained, which clearly cannot be accepted without attention to the 
business judgment of the licensee if his station is to be an operat- 
ing success, will the standard of programing in the public interest 
be best fulfilled. This would not ordinarily be the case if program 
formats have been decided upon by the licensee before, he under- 
takes his planning.and consultation, for the result .would show 
little stimulation. on the part of the 2 local groups. above refer- 
enced. And it is the composite of their contributive planning, led 
and sifted by. the expert judgment of the licensee, which will as- 
sure to the station the appropriate attention to the public interest 
which will permit the Commission. to find that a. license may 
issue. By his narrative development, in his application, of the 
planning;. consulting, shaping, revising, ‘creating, discarding and 
evaluating of programing thus conceived or discussed, the licens- 
ee discharges the public interest facet of his. business calling 


33 Publie Notice (98501), Sept. 20, 1946, “Status of Standard Broadcast Applications” 


Enbanc Programing Inquiry y 2317 


without Government dictation or supervision and permits the 
Commission to discharge its responsibility to the public without 
invasion of spheres of freedom properly denied to it. By the prac- 
ticality and specificity of his narrative the licensee facilitates the 
expert judgment by the Commission. Thus, if a particular kind of 
application of educational program could not be feasibly assisted 
(by.funds or service) by educators for more than a few time pe- 
riods, it would be idle for program composition. to place it in 
weekly focus. Private ingenuity and educational interest should 
look further, toward implemental suggestions of practical yet 
constructive value. The broadcaster’s license is not intended to 
convert his business into “an instrumentality of the federal 
government ;”** neither, on the other hand, may. he ignore the 
public interest which his application for a license should thus de- 
fine and his operations thereafter reasonably observe. “ 

Numbers of. suggestions were made during the en banc hear- 
ings concerning possible uses by the Commission of. codes of 
broadcast practices adopted by segments of the industry as part 
of a process of self-regulation: While the Commission has not en- 
dorsed any specific code of broadcast practices, we consider the 
efforts of the industry to maintain high standards of conduct to 
be highly commendable and urge that the industry persevere in 
these efforts. 

The ‘Commission recognizes that submissions, by. applicants, 
concerning their past and future programing policies and per- 
formance provide one important basis for deciding whether—in- 
sofar as broadcast services are concerned—we may properly 
make the public interest finding requisite to the grant of an appli- 
cation for a standard FM or television broadcast station. The par- 
ticular, manner in which applicants are required to depict, their 
proposed or past. broadcast policies and services (including the 
broadcasting of commercial announcements) may therefore, have 
significant bearing upon the Commission’s ability to discharge its. 
statutory duties in the matter. Conscious of the importance of re- 
porting requirements, the Commission on November 24, 1958 ini- 
tiated proceedings (docket No. 12678) to consider revisions to the 
rules prescribing the form and content of reports on broadcast 
programing. 

Aided by numerous helpful suggestions offered by witnesses in 
the recent en bane hearings on broadcast programing, the Com- 
mission is at present engaged in a thorough study of this subject. 
Upon completion of that study we will announce, for comment. by 
all interested parties, such further revisions to the present re- 
porting requirements as we think will best conduce to an aware- 
ness, by broadcasters, of their responsibilities to the public and to 
effective, efficient processing, by the Commission, of applications 
for broadcast licenses and renewals. 


1 “The defendant is not an instrumentality of the federal government but a privately owned 
corporation.” Melntire v. William Penn Broadcasting Co. 151 F. 24 597, 600. 
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To this end we will initiate further’ rulemaking on the subj ect 
at the earliest practicable date. ` 


Adopted July 27, 1960. j 


*SEPARATE STATEMENT OF COMMISSIONER HYDE 


I believe that the Commission’s “Interim Report and Statement 
of Policy”: in docket No. 12782 misses the central point of the 
hearing conducted by the Commission en banc, December 7, 1959 
to February 1, 1960. : 

It reiterates the legal position which was taken by the Federal 
Radio Commission in 1927, and which has been adhered to by the 
Federal Communications Commission since it was organized in 
1984. This viewpoint was accepted by the executives of the lead- 
ing networks and by most other units of the broadcasting indus- 
try as well as the National Association of Broadcasters. The main 
concern requiring a fresh approach is what todo in the light of 
the law and the matters presented by many witnesses in the hear- 
ings. This, I understand, is to be the subject of a rulemaking pro- 
ceeding still to be initiated. I urged the preparation of an appro- 
priate rulemaking notice prior to the preparation of the instant 
statement. 

I also disagree with the decision of the Commission to release 
the document captioned “Interim Report by the Office of Network 
Study, responsibility for broadcast matter, docket No. 12782.” 
Since it deals in part with a hearing in which the Commission it- 
self sat en banc, I feel that it does not have the character of a sep- 
arate staff-study type of document, and that its release with the 
Commission policy statement will create confusion. Moreover, a 
substantial portion of the document is concerned with matter still 
under investigation process in docket 12782. I think issuance of 
comment on these matters under the circumstances is premature 
and inappropriate. 


*See attached Statement of Commissioner Hyde. 


